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CLEARINGHOUSE RULE 98-138

Comments

[NOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Piocedures Manual prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated September
1998.]

2. Form, Style and Placement in Administrative Code

a. Thearrangement of the sections of Clearinghouse Rule (CHR) 98-138 does not
correspondo proper drafting practices and createsfusion regarding what is intended. The
text of a rule-making order should treat each provision of the Administrative Code (i.e., each
decimal-numberegbrovision of the Administrative Code or subuthereof) in the order that
they appear in the Administrative Code as it exists at the time of drafting. [See s. 1.04 (1),
Manual.] Also, it is not appropriate t@number a provision and then repeal and recreate it.
Instead,the existing provision should simply be repealed and a new provision created with the
appropriatenumber at the appropriate place in the rule-making ordéwus, for example, the
treatmentclauses of CHR 98-138 could be replaced with the following:

SecTion 1. Pl 11.35 (title) and (1) are repealed and recreated to
read:

[Fill in text of new PI 1.35 (title) and (1).]
SecTioN 2. PI 1L.35 (1m) is repealed.
SecTion 3. Pl 1..35 (2) (title), (intro.) and (a) are repealed.

SecTion 4. Pl 1L.35 (2) (b)and (c) are renumbered P1.26 (2)
and(3).
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SecTion 5. Pl 1L.35 (2) (d) is repealed.

SectioN . PI 1.35 (2) (K) is renumbered P1.B6 (10).
SectioN . PI 1.35 (2) and (3) are created to read:

[Fill in text of PI 11.35 (2) and (3).]

SecTioN __. PI 11.36 (title), (1), (3), . . . . are created to read:

[Fill in text of provisions of s. PI11136 newly created b€HR
98-138.]

However,a better alternative would be to create a new s. R1.345 containing the text of
s. PI 1..35 as proposed by CHR 98-178; then repeatnumber the provisions of existing s. Pl
11.35, as appropriate; then create the remaining provisions of .38l 1

b. CHR98-138 does not treat s. P1.325 (2) (ad) or (L). Thus, it is not clear what is
intendedto happen to those paragraphs.

c. ScTioN 3 of CHR 98-138 states that s. AL36 iscreated. Howevethat &cTioN
createonly s. Pl 1.36 (title). The treatment clause afc3ioN 3 should reflect that. Also, the
section title should follow the format set forth in s. 1.05 (2) (b), Manual.

d. Ins. Pl .36 (1) (b) (into.), “agollows:” should be added at the end. [See s. 1.03
(8), Manual.]

e. Ins. PI 1.36 (6) (b) 2. (intro.), “See Appendix A.” should be placed in a note.
f. Ins.Pl1.36 (6) (c) 1., “, Stats.” should follow the first statutory citation.
g. StcTions 19 and 20 should be combined as follows:

SecTion 19. PI 11.35 (2) (j) is renumbered PLB6 (9) and 1.36
(9) (b), as renumbered, is amended to read:

4. Adequacy of Referencesto Related Statutes, Rules and Forms

a. Inthe analysiscontainal in the report to the Legislative Counci Rules
Clearinghousethe reference to “42 USCA412” should be replaced by “20 USC 1412”. Also, it
would be helpful to indicate in the citation the specific subunits of 20 USC 1412 that provide
authority for the rule. Should 20 USC 1414 also be cited?

b. In SecTion 10 of CHR 98-138, “Chapter 459, Stats.” should be replaced by “ch. 459,
Stats.”.
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c. Ins. Pl 1.36 (6) (b) 2. b., the reference to “subgat should be to “subd. 2. a.”

d. Ins. Pl 1.36 (6) (b) 2. c., as proposed iecSion 14 of CHR 98-138, “subds. 1. and
3.” should be substituted for “subd. 1. and 3.”

e. Ins. Pl 1.36 (6) (d), the referenae “criteria under subd. 1. and 2.” is incorrect.
Thereare no subdivisions in paid).

f. Ins. PI11.36 (7) (b) 2., the reference to “subpar’ is incorrect. There are no
subdivisionparagraphs in subd. 2.

5. Clarity, Grammar, Punctuation and Use of Plain Language

a. Theterms wal for various dsabilities in the Administratie Code dhould be
consistentwith the terms used in the statutes. Specificdlhe definition of “child with a
disability’ in s 115.7% (6) (a), Sats, uses the terns “speeb o languag@ impairments,”
“emotional disturbance” and “learning disabilities.” Howev&HR 98-138 uses the terms
“speechand language impairments,” “emotional behavior disabilities” and “specific learning
disability.” These and any other similar inconsistencies should be eliminated.

b. Throughout CHR 98-108, references are made to “IEP team.” Howhbaetermis
not defined for the purposes of the rule. Also, throughout the rule, reference is made to “IQ
standardscore” which also is not defined. Is use of this term even necessary?

c. Ins Pl 11.35 (3) (a), as aeatal by Section 2 of CHR 98-138 “as airrently
structured’should be replaceay “as structured at the time the evaluation is conducted.” [See s.
1.01(9) (b), Manual.]

d. Theentire rule should be reviewed to ensure that it clearly states the persons to whom
its various provisions refer or applyExamples of changes that should be made include the
following:

(1) Ins. Pl 1.35 (3) (b), agproposed in &rTioN 2 of CHR 98-138, “in order
to” should be replaced by “that will allow the child to.”

(2) Ins. Pl 1.35 (3) (c), Stats., “to the child” should be inserted aftdetts.”

(3) In the first sentence of s. PL.B5 (3) (d), “provided tahe child” should be
inserted after “related services.”

4) Ins A 11.36 (5) (b) 2., “his a her’ should be insertel immediately
preceding‘educational performance.”

(5) Ins. Pl 1.36 (7) (b) h., as created bgcSion 16 of CHR 98-138, “other
children” should be substituted for “others.”
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e. SectionPl 11.35 (3) (d), as proposa in SEcTioN 2 of CHR 98-138 should be
rewordedto indicate that it applie® a child already receiving a special education program.
Also, in the second sentence of that paragraph, the meaning of the phrase “replacement content”
should be clarified. In that sentence, “may” or “should” should replace “should” in order to
indicatewhether the action is mandatory or discretionary

f. For consistency with the structure of other subdivisions of s1B61(1), s. Pl 1.36
(1) (b) 3. a. and b. inefTION 5 of CHR 98-138should be reworded to begin: “The child is
age ... ." Also, thesesubdivision paragraphs use the phrase “cognitive impairment,” rather than
“cognitive disability” See comment 5. a. Perhaps these provisions could be reworded to avoid
the use of that phrase altogethefor example, s. PI11136 (1) (b) 3. a. might be reworded to
state: “The child is age 3 to 6 years and has a standard score of . . . .”

g. Section P1 1.36 (1) (b) 3. a. and b. contain overlapping age brackets. Is it intended
that both subdivision paragraphs apply to 6-year olds? It not, either “3 to 5" and “6 to 22"
shouldbe used or “3 to 6” and “7 to 22” should be used.

h. For consistency with the other subsections of s.16l s. Pl 1.36 (3), in &cTiON
8 of CHR 98-138 should begin “Visud impairmen means. ..” ratheg than “A visual
impairmentmeans . . . ."

i. Ins.Pl1.36 (5) (b) 2., as proposed ircSion 12 of CHR 98-138, it appears that
the phrase “the severe or profound rawofghonological use” should be clarified, perhaps by
referringto “the severely or profoundly impaired range of phonological use.”

J. Ins.PI11.36 (5) (b) 3. and 6., as proposed atBon 12 of CHR 98-138, whatoes
it mean to say that the child performs & leas “1.5 gandad deviatiors below overall
functioning”? Usually standard deviations are measured relative to a mean or a norm.

k. Ins. PI1.36 (5) (b) 5., a comma should be inserted after “syllables.” Also, “at least
or less than 10 percent” is confusing. Are all numbers not at least or less than 10%?

I. SectionPI 11.36 (5) (b) 6. uses, as one of the criteria for identifying a child with a
speechor language impairment, th#te childs “oral communication is inadequate.” How is
adequacyneasurear by what standard is it judged? Also in that subdivision, reference is made
to a “global” norm-referenced test. What is such a test?

m. In s. Pl 1.36 (6) (b) 1(intro.), as proposed ineBTion 14 of CHR 98-138, “any of”
or “all of”, whichever is intended, should be inserted preceding “the following.”

n. The phrases “Upon initial identification,” in s. PL.B6 (6) (b) 1. (intro.) and 2.
(intro.) need further clarification. If these provisions are intended to apply only the first time the
child is evaluatel and identified as a dild with disabilities but not for any subsequent
reevaluationsthen that result should be explicitly stated. Also, must the “multiple score
instrument,”single score instrument” and “standardized achievement and ability tetsyed
toin s. Pl 1.36 (6) (b) 2. (intro.), bapproved by the department? If not, it appears that these
tests should be more explicitly described or identified.
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0. It appears that s. PLB6 (6) (b) 2. b. is a continuation of, and should be combined
with, s. PI 1..36 (6) (b) 2. a. It does not appear to be a separate exception.

p. In the Note following &cTion 22, the first letter of the second sentence shbeld
capitalized.

g. The expected achievement formula set forth in Appendix A as proposed in CHR
98-138is somewhat confusing to read. Perhaps, it would be clearer if stated as follows:

(SDa/SDi)x()x(IQ-100)+100=

Also, in the line defining SD Discrepandpe square root sign should extend over21-r



